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Family size means the number of indi-
viduals in the family. Family and fam-
ily size may include individuals who 
are not subject to or are exempt from 
the penalty under section 5000A for 
failing to maintain minimum essential 
coverage. 

(e) Household income—(1) In general. 
Household income means the sum of— 

(i) A taxpayer’s modified adjusted 
gross income (including the modified 
adjusted gross income of a child for 
whom an election under section 1(g)(7) 
is made for the taxable year); 

(ii) The aggregate modified adjusted 
gross income of all other individuals 
who— 

(A) Are included in the taxpayer’s 
family under paragraph (d) of this sec-
tion; and 

(B) Are required to file a return of 
tax imposed by section 1 for the tax-
able year. 

(2) Modified adjusted gross income. 
Modified adjusted gross income means 
adjusted gross income (within the 
meaning of section 62) increased by— 

(i) Amounts excluded from gross in-
come under section 911; 

(ii) Tax-exempt interest the taxpayer 
receives or accrues during the taxable 
year; and 

(iii) Social security benefits (within 
the meaning of section 86(d)) not in-
cluded in gross income under section 
86. 

(f) Dependent. Dependent has the 
same meaning as in section 152. 

(g) Lawfully present. Lawfully present 
has the same meaning as in 45 CFR 
155.20. 

(h) Federal poverty line. The Federal 
poverty line means the most recently 
published poverty guidelines (updated 
periodically in the FEDERAL REGISTER 
by the Secretary of Health and Human 
Services under the authority of 42 
U.S.C. 9902(2)) as of the first day of the 
regular enrollment period for coverage 
by a qualified health plan offered 
through an Exchange for a calendar 
year. Thus, the Federal poverty line for 
computing the premium tax credit for 
a taxable year is the Federal poverty 
line in effect on the first day of the ini-
tial or annual open enrollment period 
preceding that taxable year. See 45 
CFR 155.410. If a taxpayer’s primary 
residence changes during a taxable 

year from one state to a state with dif-
ferent Federal poverty guidelines or 
married taxpayers reside in separate 
states with different Federal poverty 
guidelines (for example, Alaska or Ha-
waii and another state), the Federal 
poverty line that applies for purposes 
of section 36B and the associated regu-
lations is the higher Federal poverty 
guideline (resulting in a lower percent-
age of the Federal poverty line for the 
taxpayers’ household income and fam-
ily size). 

(i) [Reserved] 
(j) Advance credit payment. Advance 

credit payment means an advance pay-
ment of the premium tax credit as pro-
vided in section 1412 of the Affordable 
Care Act (42 U.S.C. 18082). 

(k) Exchange. Exchange has the same 
meaning as in 45 CFR 155.20. 

(l) Self-only coverage. Self-only cov-
erage means health insurance that cov-
ers one individual and provides cov-
erage for the essential health benefits 
as defined in section 1302(b)(1) of the 
Affordable Care Act (42 U.S.C. 18022). 

(m) Family coverage. Family coverage 
means health insurance that covers 
more than one individual and provides 
coverage for the essential health bene-
fits as defined in section 1302(b)(1) of 
the Affordable Care Act (42 U.S.C. 
18022). 

(n) Rating area. The term rating area 
has the same meaning as used in sec-
tion 2701(a)(2) of the Public Health 
Service Act (42 U.S.C. 300gg(a)(2)) and 
45 CFR 147.102(b). 

(o) Effective/applicability date. Except 
for paragraphs (l) and (m), this section 
applies to taxable years ending after 
December 31, 2013. Paragraphs (l) and 
(m) of this section apply to taxable 
years beginning after December 31, 
2018. Paragraphs (l) and (m) of § 1.36B–1 
as contained in 26 CFR part I edition 
revised as of April 1, 2016, apply to tax-
able years ending after December 31, 
2013, and beginning before January 1, 
2019. 

[T.D. 9590, 77 FR 30385, May 23, 2012, as 
amended by T.D. 9745, 80 FR 78974, Dec. 18, 
2015; T.D. 9804, 81 FR 91763, Dec. 19, 2016] 

§ 1.36B–2 Eligibility for premium tax 
credit. 

(a) In general. An applicable taxpayer 
(within the meaning of paragraph (b) of 
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this section) is allowed a premium as-
sistance amount only for any month 
that one or more members of the appli-
cable taxpayer’s family (the applicable 
taxpayer or the applicable taxpayer’s 
spouse or dependent)— 

(1) Is enrolled in one or more quali-
fied health plans through an Exchange; 
and 

(2) Is not eligible for minimum essen-
tial coverage (within the meaning of 
paragraph (c) of this section) other 
than coverage described in section 
5000A(f)(1)(C) (relating to coverage in 
the individual market). 

(b) Applicable taxpayer—(1) In general. 
Except as otherwise provided in this 
paragraph (b), an applicable taxpayer is 
a taxpayer whose household income is 
at least 100 percent but not more than 
400 percent of the Federal poverty line 
for the taxpayer’s family size for the 
taxable year. 

(2) Married taxpayers must file joint re-
turn—(i) In general. Except as provided 
in paragraph (b)(2)(ii) of this section, a 
taxpayer who is married (within the 
meaning of section 7703) at the close of 
the taxable year is an applicable tax-
payer only if the taxpayer and the tax-
payer’s spouse file a joint return for 
the taxable year. 

(ii) Victims of domestic abuse and aban-
donment. Except as provided in para-
graph (b)(2)(v) of this section, a mar-
ried taxpayer satisfies the joint filing 
requirement of paragraph (b)(2)(i) of 
this section if the taxpayer files a tax 
return using a filing status of married 
filing separately and the taxpayer— 

(A) Is living apart from the tax-
payer’s spouse at the time the taxpayer 
files the tax return; 

(B) Is unable to file a joint return be-
cause the taxpayer is a victim of do-
mestic abuse, as described in paragraph 
(b)(2)(iii) of this section, or spousal 
abandonment, as described in para-
graph (b)(2)(iv) of this section; and 

(C) Certifies on the return, in accord-
ance with the relevant instructions, 
that the taxpayer meets the criteria of 
this paragraph (b)(2)(ii). 

(iii) Domestic abuse. For purposes of 
paragraph (b)(2)(ii) of this section, do-
mestic abuse includes physical, psycho-
logical, sexual, or emotional abuse, in-
cluding efforts to control, isolate, hu-
miliate, and intimidate, or to under-

mine the victim’s ability to reason 
independently. All the facts and cir-
cumstances are considered in deter-
mining whether an individual is 
abused, including the effects of alcohol 
or drug abuse by the victim’s spouse. 
Depending on the facts and cir-
cumstances, abuse of the victim’s child 
or another family member living in the 
household may constitute abuse of the 
victim. 

(iv) Abandonment. For purposes of 
paragraph (b)(2)(ii) of this section, a 
taxpayer is a victim of spousal aban-
donment for a taxable year if, taking 
into account all facts and cir-
cumstances, the taxpayer is unable to 
locate his or her spouse after reason-
able diligence. 

(v) Three-year rule. Paragraph 
(b)(2)(ii) of this section does not apply 
if the taxpayer met the requirements 
of paragraph (b)(2)(ii) of this section 
for each of the three preceding taxable 
years. 

(3) Dependents. An individual is not 
an applicable taxpayer if another tax-
payer may claim a deduction under 
section 151 for the individual for a tax-
able year beginning in the calendar 
year in which the individual’s taxable 
year begins. 

(4) Individuals not lawfully present or 
incarcerated. An individual who is not 
lawfully present in the United States 
or is incarcerated (other than incarcer-
ation pending disposition of charges) is 
not eligible to enroll in a qualified 
health plan through an Exchange. How-
ever, the individual may be an applica-
ble taxpayer if a family member is eli-
gible to enroll in a qualified health 
plan. See sections 1312(f)(1)(B) and 
1312(f)(3) of the Affordable Care Act (42 
U.S.C. 18032(f)(1)(B) and (f)(3)) and 
§ 1.36B–3(b)(2). 

(5) Individuals lawfully present. If a 
taxpayer’s household income is less 
than 100 percent of the Federal poverty 
line for the taxpayer’s family size and 
the taxpayer or a member of the tax-
payer’s family is an alien lawfully 
present in the United States, the tax-
payer is treated as an applicable tax-
payer if— 

(i) The lawfully present taxpayer or 
family member is not eligible for the 
Medicaid program; and 
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(ii) The taxpayer would be an appli-
cable taxpayer if the taxpayer’s house-
hold income for the taxable year was 
between 100 and 400 percent of the Fed-
eral poverty line for the taxpayer’s 
family size. 

(6) Special rule for taxpayers with 
household income below 100 percent of the 
Federal poverty line for the taxable year— 
(i) In general. A taxpayer (other than a 
taxpayer described in paragraph (b)(5) 
of this section) whose household in-
come for a taxable year is less than 100 
percent of the Federal poverty line for 
the taxpayer’s family size is treated as 
an applicable taxpayer for the taxable 
year if— 

(A) The taxpayer or a family member 
enrolls in a qualified health plan 
through an Exchange for one or more 
months during the taxable year; 

(B) An Exchange estimates at the 
time of enrollment that the taxpayer’s 
household income will be at least 100 
percent but not more than 400 percent 
of the Federal poverty line for the tax-
able year; 

(C) Advance credit payments are au-
thorized and paid for one or more 
months during the taxable year; and 

(D) The taxpayer would be an appli-
cable taxpayer if the taxpayer’s house-
hold income for the taxable year was at 
least 100 but not more than 400 percent 
of the Federal poverty line for the tax-
payer’s family size. 

(ii) Exceptions. This paragraph (b)(6) 
does not apply for an individual who, 
with intentional or reckless disregard 
for the facts, provides incorrect infor-
mation to an Exchange for the year of 
coverage. A reckless disregard of the 
facts occurs if the taxpayer makes lit-
tle or no effort to determine whether 
the information provided to the Ex-
change is accurate under cir-
cumstances that demonstrate a sub-
stantial deviation from the standard of 
conduct a reasonable person would ob-
serve. A disregard of the facts is inten-
tional if the taxpayer knows the infor-
mation provided to the Exchange is in-
accurate. 

(iii) Advance credit payments are au-
thorized and paid for one or more 
months during the taxable year; and 

(iv) The taxpayer would be an appli-
cable taxpayer if the taxpayer’s house-
hold income for the taxable year was 

between 100 and 400 percent of the Fed-
eral poverty line for the taxpayer’s 
family size. 

(7) Computation of premium assistance 
amounts for taxpayers with household in-
come below 100 percent of the Federal 
poverty line. If a taxpayer is treated as 
an applicable taxpayer under para-
graph (b)(5) or (b)(6) of this section, the 
taxpayer’s actual household income for 
the taxable year is used to compute the 
premium assistance amounts under 
§ 1.36B–3(d). 

(c) Minimum essential coverage—(1) In 
general. Minimum essential coverage is 
defined in section 5000A(f) and regula-
tions issued under that section. As de-
scribed in section 5000A(f), government- 
sponsored programs, eligible employer- 
sponsored plans, grandfathered health 
plans, and certain other health benefits 
coverage are minimum essential cov-
erage. 

(2) Government-sponsored minimum es-
sential coverage—(i) In general. An indi-
vidual is eligible for government-spon-
sored minimum essential coverage if 
the individual meets the criteria for 
coverage under a government-spon-
sored program described in section 
5000A(f)(1)(A) as of the first day of the 
first full month the individual may re-
ceive benefits under the program, sub-
ject to the limitation in paragraph 
(c)(2)(ii) of this section. The Commis-
sioner may define eligibility for spe-
cific government-sponsored programs 
further in additional published guid-
ance, see § 601.601(d)(2) of this chapter. 

(ii) Obligation to complete administra-
tive requirements to obtain coverage. An 
individual who meets the criteria for 
eligibility for government-sponsored 
minimum essential coverage must 
complete the requirements necessary 
to receive benefits. An individual who 
fails by the last day of the third full 
calendar month following the event 
that establishes eligibility under para-
graph (c)(2)(i) of this section to com-
plete the requirements to obtain gov-
ernment-sponsored minimum essential 
coverage (other than a veteran’s health 
care program) is treated as eligible for 
government-sponsored minimum essen-
tial coverage as of the first day of the 
fourth calendar month following the 
event that establishes eligibility. 
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(iii) Special rule for coverage for vet-
erans and other individuals under chapter 
17 or 18 of title 38, U.S.C. An individual 
is eligible for minimum essential cov-
erage under a health care program 
under chapter 17 or 18 of title 38, U.S.C. 
only if the individual is enrolled in a 
health care program under chapter 17 
or 18 of title 38, U.S.C. identified as 
minimum essential coverage in regula-
tions issued under section 5000A. 

(iv) Retroactive effect of eligibility de-
termination. If an individual receiving 
advance credit payments is determined 
to be eligible for government-sponsored 
minimum essential coverage that is ef-
fective retroactively (such as Med-
icaid), the individual is treated as eli-
gible for minimum essential coverage 
under that program no earlier than the 
first day of the first calendar month 
beginning after the approval. 

(v) Determination of Medicaid or Chil-
dren’s Health Insurance Program (CHIP) 
ineligibility. An individual is treated as 
not eligible for Medicaid, CHIP, or a 
similar program for a period of cov-
erage under a qualified health plan if, 
when the individual enrolls in the 
qualified health plan, an Exchange de-
termines or considers (within the 
meaning of 45 CFR 155.302(b)) the indi-
vidual to be not eligible for Medicaid 
or CHIP. This paragraph (c)(2)(v) does 
not apply for an individual who, with 
intentional or reckless disregard for 
the facts, provides incorrect informa-
tion to an Exchange for the year of 
coverage. A reckless disregard of the 
facts occurs if the taxpayer makes lit-
tle or no effort to determine whether 
the information provided to the Ex-
change is accurate under cir-
cumstances that demonstrate a sub-
stantial deviation from the standard of 
conduct a reasonable person would ob-
serve. A disregard of the facts is inten-
tional if the taxpayer knows that infor-
mation provided to the Exchange is in-
accurate. 

(vi) Examples. The following examples 
illustrate the provisions of this para-
graph (c)(2): 

Example 1. Delay in coverage effectiveness. 
On April 10, 2015, Taxpayer D applies for cov-
erage under a government-sponsored health 
care program. D’s application is approved on 
July 12, 2015, but her coverage is not effec-
tive until September 1, 2015. Under para-

graph (c)(2)(i) of this section, D is eligible for 
government-sponsored minimum essential 
coverage on September 1, 2015. 

Example 2. Time of eligibility. Taxpayer E 
turns 65 on June 3, 2015, and becomes eligible 
for Medicare. Under section 5000A(f)(1)(A)(i), 
Medicare is minimum essential coverage. 
However, E must enroll in Medicare to re-
ceive benefits. E enrolls in Medicare in Sep-
tember, which is the last month of E’s initial 
enrollment period. Thus, E may receive 
Medicare benefits on December 1, 2015. Be-
cause E completed the requirements nec-
essary to receive Medicare benefits by the 
last day of the third full calendar month 
after the event that establishes E’s eligi-
bility (E turning 65), under paragraph 
(c)(2)(i) and (c)(2)(ii) of this section E is eligi-
ble for government-sponsored minimum es-
sential coverage on December 1, 2015, the 
first day of the first full month that E may 
receive benefits under the program. 

Example 3. Time of eligibility, individual fails 
to complete necessary requirements. The facts 
are the same as in Example 2, except that E 
fails to enroll in the Medicare coverage dur-
ing E’s initial enrollment period. E is treated 
as eligible for government-sponsored min-
imum essential coverage under paragraph 
(c)(2)(ii) of this section as of October 1, 2015, 
the first day of the fourth month following 
the event that establishes E’s eligibility (E 
turning 65). 

Example 4. Retroactive effect of eligibility. In 
November 2014, Taxpayer F enrolls in a 
qualified health plan for 2015 and receives ad-
vance credit payments. F loses her part-time 
employment and on April 10, 2015 applies for 
coverage under the Medicaid program. F’s 
application is approved on May 15, 2015, and 
her Medicaid coverage is effective as of April 
1, 2015. Under paragraph (c)(2)(iv) of this sec-
tion, F is eligible for government-sponsored 
minimum essential coverage on June 1, 2015, 
the first day of the first calendar month 
after approval. 

Example 5. Determination of Medicaid ineligi-
bility. In November 2014, Taxpayer G applies 
through the Exchange to enroll in health 
coverage for 2015. The Exchange determines 
that G is not eligible for Medicaid and esti-
mates that G’s household income will be 140 
percent of the Federal poverty line for G’s 
family size for purposes of determining ad-
vance credit payments. G enrolls in a quali-
fied health plan and begins receiving ad-
vance credit payments. G experiences a re-
duction in household income during the year 
and his household income for 2015 is 130 per-
cent of the Federal poverty line (within the 
Medicaid income threshold). However, under 
paragraph (c)(2)(v) of this section, G is treat-
ed as not eligible for Medicaid for 2015. 
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Example 6. Mid-year Medicaid eligibility rede-
termination. The facts are the same as in Ex-
ample 5, except that G returns to the Ex-
change in July 2015 and the Exchange deter-
mines that G is eligible for Medicaid. Med-
icaid approves G for coverage and the Ex-
change discontinues G’s advance credit pay-
ments effective August 1. Under paragraphs 
(c)(2)(iv) and (c)(2)(v) of this section, G is 
treated as not eligible for Medicaid for the 
months when G is covered by a qualified 
health plan. G is eligible for government- 
sponsored minimum essential coverage for 
the months after G is approved for Medicaid 
and can receive benefits, August through De-
cember 2015. 

(3) Employer-sponsored minimum essen-
tial coverage—(i) In general. For pur-
poses of section 36B, an employee who 
may enroll in an eligible employer- 
sponsored plan (as defined in section 
5000A(f)(2) and the regulations under 
that section) that is minimum essen-
tial coverage, and an individual who 
may enroll in the plan because of a re-
lationship to the employee (a related 
individual), are eligible for minimum 
essential coverage under the plan for 
any month only if the plan is afford-
able and provides minimum value. Ex-
cept for the Nonappropriated Fund 
Health Benefits Program of the Depart-
ment of Defense, established under sec-
tion 349 of the National Defense Au-
thorization Act for Fiscal Year 1995 
(Public Law 103–337; 10 U.S.C. 1587 
note), government-sponsored minimum 
essential coverage is not an eligible 
employer-sponsored plan. The Non-
appropriated Fund Health Benefits 
Program of the Department of Defense 
is considered eligible employer-spon-
sored coverage, but not government- 
sponsored coverage, for purposes of de-
termining if an individual is eligible 
for minimum essential coverage under 
this section. 

(ii) Plan year. For purposes of this 
paragraph (c)(3), a plan year is an eligi-
ble employer-sponsored plan’s regular 
12-month coverage period (or the re-
mainder of a 12-month coverage period 
for a new employee or an individual 
who enrolls during a special enrollment 
period). 

(iii) Eligibility for months during a plan 
year—(A) Failure to enroll in plan. An 
employee or related individual may be 
eligible for minimum essential cov-
erage under an eligible employer-spon-
sored plan for a month during a plan 

year if the employee or related indi-
vidual could have enrolled in the plan 
for that month during an open or spe-
cial enrollment period for the plan 
year. If an enrollment period relates to 
coverage for not only the upcoming 
plan year (or the current plan year in 
the case of an enrollment period other 
than an open enrollment period), but 
also coverage in one or more suc-
ceeding plan years, this paragraph 
(c)(3)(iii)(A) applies only to eligibility 
for the coverage in the upcoming plan 
year (or the current plan year in the 
case of an enrollment period other than 
an open enrollment period). 

(B) Waiting periods. An employee or 
related individual is not eligible for 
minimum essential coverage under an 
eligible employer-sponsored plan dur-
ing a required waiting period before the 
coverage becomes effective. 

(C) Example. The following example 
illustrates the provisions of this para-
graph (c)(3)(iii): 

Example. (i) Taxpayer B is an employee of 
Employer X. X offers its employees a health 
insurance plan that has a plan year (within 
the meaning of paragraph (c)(3)(ii) of this 
section) from October 1 through September 
30. Employees may enroll during an open 
season from August 1 to September 15. B 
does not enroll in X’s plan for the plan year 
October 1, 2014, to September 30, 2015. In No-
vember 2014, B enrolls in a qualified health 
plan through an Exchange for calendar year 
2015. 

(ii) B could have enrolled in X’s plan dur-
ing the August 1 to September 15 enrollment 
period. Therefore, unless X’s plan is not af-
fordable for B or does not provide minimum 
value, B is eligible for minimum essential 
coverage under X’s plan for the months that 
B is enrolled in the qualified health plan dur-
ing X’s plan year (January through Sep-
tember 2015). 

(iv) Post-employment coverage. A 
former employee (including a retiree), 
or an individual related (within the 
meaning of paragraph (c)(3)(i) of this 
section) to a former employee, who 
may enroll in eligible employer-spon-
sored coverage or in continuation cov-
erage required under Federal law or a 
State law that provides comparable 
continuation coverage is eligible for 
minimum essential coverage under this 
coverage only for months that the 
former employee or related individual 
is enrolled in the coverage. 
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(v) Affordable coverage—(A) In gen-
eral—(1) Affordability for employee. Ex-
cept as provided in paragraph 
(c)(3)(v)(A)(3) of this section, an eligi-
ble employer-sponsored plan is afford-
able for an employee if the portion of 
the annual premium the employee 
must pay, whether by salary reduction 
or otherwise (required contribution), 
for self-only coverage does not exceed 
the required contribution percentage 
(as defined in paragraph (c)(3)(v)(C) of 
this section) of the applicable tax-
payer’s household income for the tax-
able year. 

(2) Affordability for related individual. 
Except as provided in paragraph 
(c)(3)(v)(A)(3) of this section, an eligi-
ble employer-sponsored plan is afford-
able for a related individual if the por-
tion of the annual premium the em-
ployee must pay for self-only coverage 
does not exceed the required contribu-
tion percentage, as described in para-
graph (c)(3)(v)(A)(1) of this section. 

(3) Employee safe harbor. An em-
ployer-sponsored plan is not affordable 
for an employee or a related individual 
for a plan year if, when the employee 
or a related individual enrolls in a 
qualified health plan for a period coin-
ciding with the plan year (in whole or 
in part), an Exchange determines that 
the eligible employer-sponsored plan is 
not affordable for that plan year. This 
paragraph (c)(3)(v)(A)(3) does not apply 
to a determination made as part of the 
redetermination process described in 45 
CFR 155.335 unless the individual re-
ceiving an Exchange redetermination 
notification affirmatively responds and 
provides current information on afford-
ability. This paragraph (c)(3)(v)(A)(3) 
does not apply for an individual who, 
with intentional or reckless disregard 
for the facts, provides incorrect infor-
mation to an Exchange concerning the 
portion of the annual premium for cov-
erage for the employee or related indi-
vidual under the plan. A reckless dis-
regard of the facts occurs if the tax-
payer makes little or no effort to de-
termine whether the information pro-
vided to the Exchange is accurate 
under circumstances that demonstrate 
a substantial deviation from the stand-
ard of conduct a reasonable person 
would observe. A disregard of the facts 
is intentional if the taxpayer knows 

that the information provided to the 
Exchange is inaccurate. 

(4) Wellness program incentives. Non-
discriminatory wellness program in-
centives offered by an eligible em-
ployer-sponsored plan that affect pre-
miums are treated as earned in deter-
mining an employee’s required con-
tribution for purposes of affordability 
of an eligible employer-sponsored plan 
to the extent the incentives relate ex-
clusively to tobacco use. Wellness pro-
gram incentives that do not relate to 
tobacco use or that include a compo-
nent unrelated to tobacco use are 
treated as not earned for this purpose. 
For purposes of this section, the term 
wellness program incentive has the same 
meaning as the term reward in § 54.9802– 
1(f)(1)(i) of this chapter. 

(5) Employer contributions to health re-
imbursement arrangements. Amounts 
newly made available for the current 
plan year under a health reimburse-
ment arrangement that an employee 
may use to pay premiums, or may use 
to pay cost-sharing or benefits not cov-
ered by the primary plan in addition to 
premiums, reduce the employee’s re-
quired contribution if the health reim-
bursement arrangement would be inte-
grated, as that term is used in Notice 
2013–54 (2013–40 IRB 287) (see § 601.601(d) 
of this chapter), with an eligible em-
ployer-sponsored plan for an employee 
enrolled in the plan. The eligible em-
ployer-sponsored plan and the health 
reimbursement arrangement must be 
offered by the same employer. Em-
ployer contributions to a health reim-
bursement arrangement reduce an em-
ployee’s required contribution only to 
the extent the amount of the annual 
contribution is required under the 
terms of the plan or otherwise deter-
minable within a reasonable time be-
fore the employee must decide whether 
to enroll in the eligible employer-spon-
sored plan. 

(6) Employer contributions to cafeteria 
plans. Amounts made available for the 
current plan year under a cafeteria 
plan, within the meaning of section 125, 
reduce an employee’s or a related indi-
vidual’s required contribution if— 

(i) The employee may not opt to re-
ceive the amount as a taxable benefit; 

VerDate Sep<11>2014 12:08 Jun 13, 2018 Jkt 244089 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 Y:\SGML\244089.XXX 244089pm
an

gr
um

 o
n 

D
S

K
30

R
V

08
2P

R
O

D
 w

ith
 C

F
R



121 

Internal Revenue Service, Treasury § 1.36B–2 

(ii) The employee may use the 
amount to pay for minimum essential 
coverage; and 

(iii) The employee may use the 
amount exclusively to pay for medical 
care, within the meaning of section 213. 

(7) Opt-out arrangements. [Reserved] 
(B) Affordability for part-year period. 

Affordability under paragraph 
(c)(3)(v)(A) of this section is deter-
mined separately for each employment 
period that is less than a full calendar 
year or for the portions of an employ-
er’s plan year that fall in different tax-
able years of an applicable taxpayer (a 
part-year period). An eligible em-
ployer-sponsored plan is affordable for 
a part-year period if the employee’s 
annualized required contribution for 
self-only coverage under the plan for 
the part-year period does not exceed 
the required contribution percentage of 
the applicable taxpayer’s household in-
come for the taxable year. The employ-
ee’s annualized required contribution is 
the employee’s required contribution 
for the part-year period times a frac-
tion, the numerator of which is 12 and 
the denominator of which is the num-
ber of months in the part-year period 
during the applicable taxpayer’s tax-
able year. Only full calendar months 
are included in the computation under 
this paragraph (c)(3)(v)(B). 

(C) Required contribution percentage. 
The required contribution percentage 
is 9.5 percent. For plan years beginning 
in a calendar year after 2014, the per-
centage will be adjusted by the ratio of 
premium growth to income growth for 
the preceding calendar year and may 
be further adjusted to reflect changes 
to the data used to compute the ratio 
of premium growth to income growth 
for the 2014 calendar year or the data 
sources used to compute the ratio of 
premium growth to income growth. 
Premium growth and income growth 
will be determined under published 
guidance, see § 601.601(d)(2) of this chap-
ter. In addition, the percentage may be 
adjusted for plan years beginning in a 
calendar year after 2018 to reflect rates 
of premium growth relative to growth 
in the consumer price index. 

(D) Examples. The following examples 
illustrate the provisions of this para-
graph (c)(3)(v). Unless stated otherwise, 
in each example the taxpayer is single 

and has no dependents, the employer’s 
plan is an eligible employer-sponsored 
plan and provides minimum value, the 
employee is not eligible for other min-
imum essential coverage, and the tax-
payer, related individual, and em-
ployer-sponsored plan have a calendar 
taxable year: 

Example 1. Basic determination of afford-
ability. In 2014 Taxpayer C has household in-
come of $47,000. C is an employee of Em-
ployer X, which offers its employees a health 
insurance plan that requires C to contribute 
$3,450 for self-only coverage for 2014 (7.3 per-
cent of C’s household income). Because C’s 
required contribution for self-only coverage 
does not exceed 9.5 percent of household in-
come, under paragraph (c)(3)(v)(A)(1) of this 
section, X’s plan is affordable for C, and C is 
eligible for minimum essential coverage for 
all months in 2014. 

Example 2. Basic determination of afford-
ability for a related individual. The facts are 
the same as in Example 1, except that C is 
married to J and X’s plan requires C to con-
tribute $5,300 for coverage for C and J for 2014 
(11.3 percent of C’s household income). Be-
cause C’s required contribution for self-only 
coverage ($3,450) does not exceed 9.5 percent 
of household income, under paragraph 
(c)(3)(v)(A)(2) of this section, X’s plan is af-
fordable for C and J, and C and J are eligible 
for minimum essential coverage for all 
months in 2014. 

Example 3. Determination of unaffordability 
at enrollment. (i) Taxpayer D is an employee 
of Employer X. In November 2013 the Ex-
change for D’s rating area projects that D’s 
2014 household income will be $37,000. It also 
verifies that D’s required contribution for 
self-only coverage under X’s health insur-
ance plan will be $3,700 (10 percent of house-
hold income). Consequently, the Exchange 
determines that X’s plan is unaffordable. D 
enrolls in a qualified health plan and not in 
X’s plan. In December 2014, X pays D a $2,500 
bonus. Thus, D’s actual 2014 household in-
come is $39,500 and D’s required contribution 
for coverage under X’s plan is 9.4 percent of 
D’s household income. 

(ii) Based on D’s actual 2014 household in-
come, D’s required contribution does not ex-
ceed 9.5 percent of household income and X’s 
health plan is affordable for D. However, 
when D enrolled in a qualified health plan 
for 2014, the Exchange determined that X’s 
plan was not affordable for D for 2014. Con-
sequently, under paragraph (c)(3)(v)(A)(3) of 
this section, X’s plan is not affordable for D 
and D is not eligible for minimum essential 
coverage under X’s plan for 2014. 

Example 4. Determination of unaffordability 
for plan year. The facts are the same as in Ex-
ample 3, except that X’s employee health in-
surance plan year is September 1 to August 
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31. The Exchange for D’s rating area deter-
mines in August 2014 that X’s plan is 
unaffordable for D based on D’s projected 
household income for 2014. D enrolls in a 
qualified health plan as of September 1, 2014. 
Under paragraph (c)(3)(v)(A)(3) of this sec-
tion, X’s plan is not affordable for D and D is 
not eligible for minimum essential coverage 
under X’s plan for the coverage months Sep-
tember to December 2014 and January 
through August 2015. 

Example 5. No affordability information af-
firmatively provided for annual redetermina-
tion. (i) The facts are the same as in Example 
3, except the Exchange redetermines D’s eli-
gibility for advance credit payments for 2015. 
D does not affirmatively provide the Ex-
change with current information regarding 
affordability and the Exchange determines 
that D’s coverage is not affordable for 2015 
and approves advance credit payments based 
on information from the previous enrollment 
period. In 2015, D’s required contribution for 
coverage under X’s plan is 9.4 percent of D’s 
household income. 

(ii) Because D does not respond to the Ex-
change notification and the Exchange makes 
an affordability determination based on in-
formation from an earlier year, the em-
ployee safe harbor in paragraph 
(c)(3)(v)(A)(3) of this section does not apply. 
D’s required contribution for 2015 does not 
exceed 9.5 percent of D’s household income. 
Thus, X’s plan is affordable for D for 2015 and 
D is eligible for minimum essential coverage 
for all months in 2015. 

Example 6. Determination of unaffordability 
for part of plan year (part-year period). (i) Tax-
payer E is an employee of Employer X begin-
ning in May 2015. X’s employee health insur-
ance plan year is September 1 to August 31. 
E’s required contribution for self-only cov-
erage for May through August is $150 per 
month ($1,800 for the full plan year). The Ex-
change for E’s rating area projects E’s house-
hold income for purposes of eligibility for ad-
vance credit payments as $18,000. E’s actual 
household income for the 2015 taxable year is 
$20,000. 

(ii) Under paragraph (c)(3)(v)(B) of this sec-
tion, whether coverage under X’s plan is af-
fordable for E is determined for the remain-
der of X’s plan year (May through August). 
E’s required contribution for a full plan year 
($1,800) exceeds 9.5 percent of E’s household 
income (1,800/18,000 = 10 percent). Therefore, 
the Exchange determines that X’s coverage 
is unaffordable for May through August. Al-
though E’s actual household income for 2015 
is $20,000 (and E’s required contribution of 
$1,800 does not exceed 9.5 percent of E’s 
household income), under paragraph 
(c)(3)(v)(A)(3) of this section, X’s plan is 
unaffordable for E for the part of the plan 
year May through August 2015. Con-
sequently, E is not eligible for minimum es-

sential coverage under X’s plan for the pe-
riod May through August 2015. 

Example 7. Affordability determined for part 
of a taxable year (part-year period). (i) Tax-
payer F is an employee of Employer X. X’s 
employee health insurance plan year is Sep-
tember 1 to August 31. F’s required contribu-
tion for self-only coverage for the period 
September 2014 through August 2015 is $150 
per month or $1,800 for the plan year. F does 
not enroll in X’s plan during X’s open season 
but enrolls in a qualified health plan for Sep-
tember through December 2014. F does not 
request advance credit payments and does 
not ask the Exchange for his rating area to 
determine whether X’s coverage is affordable 
for F. F’s household income in 2014 is $18,000. 

(ii) Because F is a calendar year taxpayer 
and Employer X’s plan is not a calendar year 
plan, F must determine the affordability of 
X’s coverage for the part-year period in 2014 
(September–December) under paragraph 
(c)(3)(v)(B) of this section. F determines the 
affordability of X’s plan for the September 
through December 2014 period by comparing 
the annual premiums ($1,800) to F’s 2014 
household income. F’s required contribution 
of $1,800 is 10 percent of F’s 2014 household 
income. Because F’s required contribution 
exceeds 9.5 percent of F’s 2014 household in-
come, X’s plan is not affordable for F for the 
part-year period September through Decem-
ber 2014 and F is not eligible for minimum 
essential coverage under X’s plan for that pe-
riod. 

(iii) F enrolls in Exchange coverage for 2015 
and does not ask the Exchange to approve 
advance credit payments or determine 
whether X’s coverage is affordable. F’s 2015 
household income is $20,000. 

(iv) F must determine if X’s plan is afford-
able for the part-year period January 2015 
through August 2015. F’s annual required 
contribution ($1,800) is 9 percent of F’s 2015 
household income. Because F’s required con-
tribution does not exceed 9.5 percent of F’s 
2015 household income, X’s plan is affordable 
for F for the part-year period January 
through August 2015 and F is eligible for 
minimum essential coverage for that period. 

Example 8. Coverage unaffordable at year 
end. Taxpayer G is employed by Employer X. 
In November 2014, the Exchange for G’s rat-
ing area determines that G is eligible for af-
fordable employer-sponsored coverage for 
2015. G nonetheless enrolls in a qualified 
health plan for 2015 but does not receive ad-
vance credit payments. G’s 2015 household 
income is less than expected and G’s required 
contribution for employer-sponsored cov-
erage for 2015 exceeds 9.5 percent of G’s ac-
tual 2015 household income. Under paragraph 
(c)(3)(v)(A)(1) of this section, G is not eligible 
for minimum essential coverage under X’s 
plan for 2015. 
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Example 9. Wellness program incentives. (i) 
Employer X offers an eligible employer-spon-
sored plan with a nondiscriminatory 
wellness program that reduces premiums by 
$300 for employees who do not use tobacco 
products or who complete a smoking ces-
sation course. Premiums are reduced by $200 
if an employee completes cholesterol screen-
ing within the first six months of the plan 
year. Employee B does not use tobacco and 
the cost of his premiums is $3,700. Employee 
C uses tobacco and the cost of her premiums 
is $4,000. 

(ii) Under paragraph (c)(3)(v)(A)(4) of this 
section, only the incentives related to to-
bacco use are counted toward the premium 
amount used to determine the affordability 
of X’s plan. C is treated as having earned the 
$300 incentive for attending a smoking ces-
sation course regardless of whether C actu-
ally attends the course. Thus, the required 
contribution for determining affordability 
for both Employee B and Employee C is 
$3,700. The $200 incentive for completing cho-
lesterol screening is treated as not earned 
and does not reduce their required contribu-
tion. 

(vi) Minimum value. See § 1.36B–6 for 
rules for determining whether an eligi-
ble employer-sponsored plan provides 
minimum value. 

(vii) Enrollment in eligible employer- 
sponsored plan—(A) In general. Except 
as provided in paragraph (c)(3)(vii)(B) 
of this section, the requirements of af-
fordability and minimum value do not 
apply for months that an individual is 
enrolled in an eligible employer-spon-
sored plan. 

(B) Automatic enrollment. An em-
ployee or related individual is treated 
as not enrolled in an eligible employer- 
sponsored plan for a month in a plan 
year or other period for which the em-
ployee or related individual is auto-
matically enrolled if the employee or 
related individual terminates the cov-
erage before the later of the first day of 
the second full calendar month of that 
plan year or other period or the last 
day of any permissible opt-out period 
provided by the employer-sponsored 
plan or in regulations to be issued by 
the Department of Labor, for that plan 
year or other period. 

(C) Examples. The following examples 
illustrate the provisions of this para-
graph (c)(3)(vii): 

Example 1. Taxpayer H is employed by Em-
ployer X in 2014. H’s required contribution 
for self-only employer coverage exceeds 9.5 
percent of H’s 2014 household income. H en-

rolls in X’s calendar year plan for 2014. Under 
paragraph (c)(3)(vii)(A) of this section, H is 
eligible for minimum essential coverage for 
2014 because H is enrolled in an eligible em-
ployer-sponsored plan for 2014. 

Example 2. The facts are the same as in Ex-
ample 1, except that H terminates plan cov-
erage on June 30, 2014. Under paragraph 
(c)(3)(vii)(A) of this section, H is eligible for 
minimum essential coverage under X’s plan 
for January through June 2014 but is not eli-
gible for minimum essential coverage under 
X’s plan for July through December 2014. 

Example 3. The facts are the same as in Ex-
ample 1, except that Employer X automati-
cally enrolls H in the plan for calendar year 
2015. H terminates the coverage on January 
20, 2015. Under paragraph (c)(3)(vii)(B) of this 
section, H is not eligible for minimum essen-
tial coverage under X’s plan for January 
2015. 

(4) Special eligibility rules—(i) Related 
individual not claimed as a personal ex-
emption deduction. An individual who 
may enroll in minimum essential cov-
erage because of a relationship to an-
other person eligible for the coverage, 
but for whom the other eligible person 
does not claim a personal exemption 
deduction under section 151, is treated 
as eligible for minimum essential cov-
erage under the coverage only for 
months that the related individual is 
enrolled in the coverage. 

(ii) Exchange unable to discontinue ad-
vance credit payments—(A) In general. If 
an individual who is enrolled in a 
qualified health plan for which advance 
credit payments are made informs the 
Exchange that the individual is or will 
soon be eligible for other minimum es-
sential coverage and that advance cred-
it payments should be discontinued, 
but the Exchange does not discontinue 
advance credit payments for the first 
calendar month beginning after the 
month the individual informs the Ex-
change, the individual is treated as eli-
gible for the other minimum essential 
coverage no earlier than the first day 
of the second calendar month begin-
ning after the first month the indi-
vidual may enroll in the other min-
imum essential coverage. 

(B) Medicaid or CHIP. If a determina-
tion is made that an individual who is 
enrolled in a qualified health plan for 
which advance credit payments are 
made is eligible for Medicaid or CHIP 
but the advance credit payments are 
not discontinued for the first calendar 
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month beginning after the eligibility 
determination, the individual is treat-
ed as eligible for the Medicaid or CHIP 
no earlier than the first day of the sec-
ond calendar month beginning after 
the eligibility determination. 

(d) Applicability date. Paragraphs 
(b)(2) and (c)(3)(v)(C) of this section 
apply to taxable years beginning after 
December 31, 2013. 

(e) Effective/applicability date. (1) Ex-
cept as provided in paragraph (e)(2) of 
this section, this section applies to tax-
able years ending after December 31, 
2013. 

(2) Paragraph (b)(6)(ii), the last three 
sentences of paragraph (c)(2)(v), para-
graph (c)(3)(i), paragraph (c)(3)(iii)(A), 
the last three sentences of paragraph 
(c)(3)(v)(A)(3), and paragraph (c)(4) of 
this section apply to taxable years be-
ginning after December 31, 2016. Para-
graphs (b)(6), (c)(3)(i), (c)(3)(iii)(A), and 
(c)(4) of § 1.36B–2 as contained in 26 CFR 
part I edition revised as of April 1, 2016, 
apply to taxable years ending after De-
cember 31, 2013, and beginning before 
January 1, 2017. 

[T.D. 9590, 77 FR 30385, May 23, 2012, as 
amended by T.D. 9611, 78 FR 7265, Feb. 1, 2013; 
T.D. 9683, 79 FR 43626, July 28, 2014; 80 FR 
78974, Dec. 18, 2015; T.D. 9804, 81 FR 91764, 
Dec. 19, 2016; T.D. 9822, 82 FR 34606, July 26, 
2017] 

§ 1.36B–3 Computing the premium as-
sistance credit amount. 

(a) In general. A taxpayer’s premium 
assistance credit amount for a taxable 
year is the sum of the premium assist-
ance amounts determined under para-
graph (d) of this section for all cov-
erage months for individuals in the 
taxpayer’s family. 

(b) Definitions. For purposes of this 
section— 

(1) The cost of a qualified health plan 
is the premium the plan charges; and 

(2) The term coverage family means, in 
each month, the members of a tax-
payer’s family for whom the month is a 
coverage month. 

(c) Coverage month—(1) In general. A 
month is a coverage month for an indi-
vidual if— 

(i) As of the first day of the month, 
the individual is enrolled in a qualified 
health plan through an Exchange; 

(ii) The taxpayer pays the taxpayer’s 
share of the premium for the individ-
ual’s coverage under the plan for the 
month by the unextended due date for 
filing the taxpayer’s income tax return 
for that taxable year, or the full pre-
mium for the month is paid by advance 
credit payments; and 

(iii) The individual is not eligible for 
the full calendar month for minimum 
essential coverage (within the meaning 
of § 1.36B–2(c)) other than coverage de-
scribed in section 5000A(f)(1)(C) (relat-
ing to coverage in the individual mar-
ket). 

(2) Certain individuals enrolled during 
a month. If an individual enrolls in a 
qualified health plan and the enroll-
ment is effective on the date of the in-
dividual’s birth, adoption, or place-
ment for adoption or in foster care, or 
on the effective date of a court order, 
the individual is treated as enrolled as 
of the first day of that month for pur-
poses of this paragraph (c). 

(3) Premiums paid for a taxpayer. Pre-
miums another person pays for cov-
erage of the taxpayer, taxpayer’s 
spouse, or dependent are treated as 
paid by the taxpayer. 

(4) Appeals of coverage eligibility. A 
taxpayer who is eligible for advance 
credit payments pursuant to an eligi-
bility appeal decision implemented 
under 45 CFR 155.545(c)(1)(ii) for cov-
erage of a member of the taxpayer’s 
coverage family who, based on the ap-
peal decision, retroactively enrolls in a 
qualified health plan is considered to 
have met the requirement in paragraph 
(c)(1)(ii) of this section for a month if 
the taxpayer pays the taxpayer’s share 
of the premiums for coverage under the 
plan for the month on or before the 
120th day following the date of the ap-
peals decision. 

(5) Examples. The following examples 
illustrate the provisions of this para-
graph (c): 

Example 1. (i) Taxpayer M is single with no 
dependents. In December 2013, M enrolls in a 
qualified health plan for 2014 and the Ex-
change approves advance credit payments. M 
pays M’s share of the premiums. On May 15, 
2014, M enlists in the U.S. Army and is eligi-
ble immediately for government-sponsored 
minimum essential coverage. 

(ii) Under paragraph (c)(1) of this section, 
January through May 2014 are coverage 
months for M. June through December 2014 

VerDate Sep<11>2014 12:08 Jun 13, 2018 Jkt 244089 PO 00000 Frm 00134 Fmt 8010 Sfmt 8010 Y:\SGML\244089.XXX 244089pm
an

gr
um

 o
n 

D
S

K
30

R
V

08
2P

R
O

D
 w

ith
 C

F
R


		Superintendent of Documents
	2020-01-10T18:32:55-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




